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TRANSFER OF LAND (STRATUM ESTATES) ACT, 
1960 (VICTORIA) 


by 
J. F. KEARNEY 
and 


HOWARD H. EDNIE 
Barristers-at-Law, Victoria 


This enactment regulates in Victoria what are now 
widely called stratum titles, which topic was discussed in 
this journal, Vol. 13, Part 5 (May, 1960), at p. 68 et seq. 
It is of interest to perceive how closely the Act conforms 
to the prevailing practice there described. Page references 
to the earlier discussion are supplied in brackets. 


Interpretation 


The kernel of the Act’s scheme is the stratum estate, 
now defined to mean, unless inconsistent with the context 
or subject matter, an estate in fee simple in an allotment 
in a building subdivision [which term is also defined] 
above or below or between certain levels such allotment 
corresponding spatially with a part or parts of a building 
or buildings which part or parts are intended for separate 
occupation. A building subdivision is defined to mean the 
subdivision of a building or buildings in accordance with 
a plan of subdivision approved by the Registrar [of Titles] 
.... When the stratum title, or if more than one, the sum 
of them, is subtracted from the building subdivision the 
remainder (which may consist of stairways, passages, roof, 
fences, outbuildings and other parts susceptible only of 
common enjoyment) is defined, as residual land, [p. 70] 
to mean... all the land comprised in the subdivision which 
is not included in any of the several stratum estates. 
Service company and service agreement [cf. p. 71] are 
also defined. 


Relationship between title to stratum estate and shares in service 
company 
The design of s. 98A is to: 


(1) confine the allotment of those shares or other like 
interests in the service company which carry rights 


of voting or participation in distribution of profits or 
capital to those appurtenant to stratum estates; 


invest such shares or other like interests with the 
quality of real estate and to permit them to pass only 
with the stratum title; 
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(3) deprive of all force or effect any dealing with shares 
or other like interests in the service company unless 
such dealing is made or has effect as part of or in 
conjunction with a dealing in the stratum estate to 
which the shares or other like interests are appur- 
tenant; 

(4) inhibit registration of all dealings with any stratum 
estate until the service company is registered as the 
proprietor of the residual land; 

(5) permit the registered proprietor of any stratum 
estate to apply for inclusion in his certificate of title, 
where issued prior to the commencement of the Act, 
of the focal shares or other like interests. 


Memorandum and articles of service company 

Section 98B is designed to inhibit, except by consent 
in writing of each of those persons interested in the 
several stratum estates, or else by court order, any amend- 
ment or alteration of the memorandum or articles or rules 
of a service company which affects the allotment or issue 
of shares or other like interests or the rights and privi- 
leges (including voting rights) attached thereto. 


Service agreement 

Section 98C enacts machinery provisions for the 
registration of a service agreement; and provides for the 
cancellation or variation thereof and _ censequential 
registration. It excepts further the “rule of law relating 
to perpetuities” (presumably that rule directed against 
inalienability) from application to any provision of the 
service agreement [cf. p. 71]. Finally, s. 98C sets out 
to make all conditions, covenants and agreements in the 
service agreement run for the benefit of those parties 
entitled, although the language might perhaps be clearer 
in subsection (3) (b) (i). 

In introducing the stratum estate the Act makes use 


of no new estate as such—“. . . an estate in fee simple. . .” 
—though it rests it on a new foundation—“. . . an allotment 
. . corresponding spatially with a part... of a building 


. intended for separate occupation”. 


Features of the service company 
To corporation lawyers the service company, as the 

statute contemplates it, may at first sight seem peculiar. 

(1) the “shares or other like interests” (s. 98A (1) (a)) 
resemble shares in the ordinary sense; but by s. 98A 
(1) (b), (ce) they are given special properties in 
that they become an interest in land and not separately 
transferable. Cf. Companies Act 1958, (Vic.), s. 64, 
and Australian Metropolitan Life Assurance Co. Ltd. 
v. Ure (1923), 33 C.L.R. 199, at p. 216, per Isaacs, J. 
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(2) Section 98B imposes special requirements for the 
amendment of memorandum, articles or rules. Cf. 
Companies Act, ss. 26, 119. 


(3) If the Act as a whole contemplates de facto identity 
between the several stratum estate proprietors and 
the corporators of the service company, then it may 
appear that s. 98B (a) requires any amendment of the 
company’s domestic rules to be undertaken rather in 
the interest of individual corporators than for the 
benefit of the company as a whole. Cf. Allen v. Gold 
Reefs of West Africa Ltd., [1900] 1 Ch. 656, at p. 671, 
per LINDLEY, M.R. 


(4) When s. 98B (b) is invoked the desirability of the 
amendment is left to the court, and not the share- 
holders. Cf. Shuttleworth v. Cox, [1927] 2 K.B. 9, at 
pp. 19, 23, 26. Altogether, the service company seems 
to be one with substantially curtailed autonomy. Cf., 
e.g., Burland v. Earle, [1902] A.C. 83, at p. 93. 


Perhaps the better view is to take a stand on the 
service company’s objects, for the accomplishment of which 
alone it exists. If its objects, fairly construed, are to 
protect and further the individual interests of corporators 
who are also stratum estate holders, and the achievement 
of those objects calls for a company of unusual features, 
then it is not easy to show inconsistency with any principle 
of company law. 


The Act might with advantage have dealt with the 
content of the charter and rules of the service company as 
from its inception. As it is, s. 98B guards against amend- 
ment inimical to the interests of the stratum estate pro- 
prietors, and assumes that initially the charter and rules 
were appropriate—e.g., an initial parity of voting power in 
the shares or other like interests. The Act relies apparently 
on the scrutiny to which the Registrar of Companies 
subjects documents submitted for registration. 


How fully the shares or other like interests are 
integrated with the title remains to be seen if, for instance, 
upon the bankruptcy of a stratum estate proprietor, the 
trustee should seek to disclaim a share in the service 
company though gladly fastening on to the stratum estate. 
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1960 


THE INDUSTRIAL ARBITRATION (AMENDMENT) 
ACT 1959 
by 
D. C. THOMSON, B.A., LL.B. 
Senior Lecturer in Law, University of Sydney 
PART IV 


Strikes and penal sanctions 

The 1959 Act also made some important, though 
controversial, changes in relation to liability for strike 
activity. 

Prior to the new Act, both strikes and lockouts were, 
generally speaking, illegal and could result in the imposi- 
tion of penalties on both unions and individuals. Section 
98 prohibits, under a maximum penalty of £1,000, partici- 
pation in a lockout,"**) unless the employees working in 
the industry concerned are engaged in an illegal strike. 
Before the 1959 Act, s. 99 stated that “the following 
strikes"? and no others shall be illegal” :—(a) any strike 
by Crown employees, by employees of various Government 
Departments and by employees of Municipal or other Local 
Authorities, (b) any strike by the employees in an industry, 
the conditions of which are for the time being wholly or 
partially regulated by award or industrial agreement. In 
this case, however, the employees’ union concerned could 
render an award, which had been in operation for at least 
12 months, no longer binding on its members by the vote 
of a majority of its members at a secret ballot in which 
not less than two-thirds of those members took part, (c) 
any strike which had been commenced prior to the expiry 
of 14 days’ clear notice in writing, given to the Minister, 
of an intention to commence the same. The monetary 
penalty which could be imposed on the union for an illegal 
strike was a maximum of £500."22] The union could, how- 
ever, escape this liability if it could show “that by the 
enforcement of its rules and by other means reasonable 
under the circumstances” it had endeavoured to prevent 
its members from taking part in the strike."23] It should be 
noted that the liability for illegal strikes was imposed on 
registered trade unions, as such, although, as already 
explained, this would automatically embrace all industrial 
unions of employees. Quite apart from the monetary 
penalties, a union which had engaged or was engaging in 
illegal strikes could be deregistered by the Commission, 
either under its general deregistration power (s. 8 (8)) 
or a special power to that end (s. 10). 





[120] “Lockout” is defined in s. 5. 
[121] “Strike” is also defined in s. 5. 
[122] Section 100. 

[123] Section 101. 
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Lockouts, for a variety of reasons, which need not be 
canvassed here, rarely occur: indeed the Arthur Murray 
Dancing Studios had the dubious distinction of being the 
first employer to be visited with a penalty for this offence 
for many years. Strikes, however, do occur quite fre- 
quently and, under the pre-1959 Act, the union’s position 
was quite vulnerable. This was so for several main reasons. 
In the first place, the term “strike” has been given a wide 
interpretation by the tribunals."**] Secondly, the fact that 
a union was covered by a Federal award at the time of the 
strike did not render it immune from proceedings under 
the State Act."*5] Thirdly, despite the apparent intention 
of the framers of s. 99° it has been held that each 
paragraph of that section was complete in itself and that 
a strike was illegal if it fell within any one of the classes 
set out in paragraphs (a), (b) or (c).™27] In other words, 
it was very difficult to envisage a strike in New South 
Wales which was not illegal. Finally, the fact that the 
union must prove not only that it took all reasonable steps 
in the circumstances but also enforced its rules, to the point 
of expelling its striking members, seriously limited, in 
practice, the scope of the statutory defence available under 
s. 101.0281 


The 1959 Act does not change the meaning of “strike” 
but it does curtail the scope of an illegal strike. All strikes 
under paragraph (a) of s. 99 (i.e., by Crown, Government 
and Local Authority employees) continue to be illegal but, 
under the new law, this is not so in relation to strikes in 
private industry (paragraph (b)). One may be excused 
for finding it difficult to understand why this distinction 
should have been made. It can hardly be that the Govern- 
ment is protecting the public interest by prohibiting 
strikes in “essential” industries— whatever that may 
involve—because a number of the functions carried on by 
Government employers, falling within paragraph (a), are 
no more “essential” than those carried on by various private 
employers. Whatever may be the reason for this distinc- 
tion, all strikes under a (b) are no saan illegal. 





[124] See, e.g., Stuart v. Cooley 1912 A.R. 89; The Minister v. Smith 
1914 A.R. 169; Australian Iron and Steel Ltd. v. Federated 
Ironworkers’ Association 1950 A.R. 629. This is also true of 
“lockouts”. 


[125] Commonwealth Steel Co. Ltd. v. Federated Engine Drivers, 
Etc., Association 1956 A.R. 29. 


[126] Parliamentary Debates, 2363 (Mr. Maloney). 


[127] Crew. and Waddell Pty. Ltd. v. Electrical Trades Union 
N.S.W. Branch) 1952 A.R. 18. 


[128] pecan Commission of N.S.W. v. Federated Engine Drivers, 
Etc., Association 1956—not yet reported. 
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Under the present law a strike in an industry covered by 
an award or industrial agreement is not illegal if an 
industrial union or unions of employees, representing a 
majority of the employees engaged at the project, estab- 
lishment or undertaking where the strike is to take place, 
give, through their executive or executives, written notice 
to the Minister [of Labour and Industry] of their intention 
to commence a strike. The notice must provide particulars 
of, inter alia, the matter in dispute, the proposed date of 
the commencement of the strike and the steps which have 
been taken to negotiate a settlement of the dispute. The 
strike, moreover, must not commence before the expiry of 
14 days from the receipt by the Minister of the written 
notice and must not commence or continue after the dispute 
has been settled. These changes were brought about by an 
amendment of paragraph (b) and the deletion of para- 
graph (c) of s. 99 and by the insertion of a new provision 
—s. 99A.[29] Strikes which do not observe these require- 
ments are still illegal and the Commission has made it 
clear that they must be strictly observed.“°°! The object 
of the written notice and the 14-day time limit is to provide 
a “cooling off” period during which time the dispute will 
be referred to one or more of the industrial tribunals for 
negotiation and attempted settlement. 


A union which is guilty of an illegal strike under the 
new provisions is still liable to a penalty of £500. But the 
statutory defences open to it have been widened by an 
amendment of s. 101,"'*"] whereby it is no longer necessary 
for a union to show that it has enforced its rules — 
sufficient that it has taken “means reasonable under the 
circumstances”."*2] What is more, an industrial union 
which has been deregistered, presumably for strike 
activities, and is simply a registered trade union, is now 
made immune from monetary penalties for strike action. 





{129] Inserted by s. 10(b) (1959 Act). 


[130] In Whitehead v. Building Workers’ Industrial Union, N.S.W. 
Branch (29 Feb., 1960) the Commission held that all strikes 
falling within s. 99(b) were prima facie illegal and the onus 
was on the union to show that a strike fell within the exception 
created by s. 99A. General compliance with the requirements 
of s. 99A(2)(c) was not sufficient—they must be strictly 
adhered to. Thus where the union had served a notice under 
s. 99A(2)(c) before the promulgation of the relevant Regula- 
tions it was held guilty of an illegal strike. Moreover, in 
Printing Industry Employees’ Union v. Sydney Daily News- 
paper Proprietors (23 March, 1960) the Commission suggested 
that a strike was illegal where the union did not represent a 
majority of all the employees at the four plants in question. 


[131] Inserted by s. 10(d) (1959 Act). 


[132] What this actually involves has still to be made clear. But 
note Building Workers’ Case note [130] supra. 
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Prior to the 1959 Act, such a body could be fined and 
deregistered as an industrial union, and still continue to 
be liable to strike penalties, because s. 100 applied, it will 
be recalled, to trade unions. Now, having suffered the 
penalty of deregistration it cannot be further punished in 
this fashion and may, presumably, strike at leisure. Either 
this amendment breathes the spirit of the New Testament 
or else it puts a curious emphasis on the application of 
punishment. For it could mean that a first-offender might 
suffer the full penalty of £500 while an “old lag’’, so to 
speak, went scot-free. It is true, of course, that the amended 
provision applies also to industrial unions which have 
cancelled their registration voluntarily, but this simply 
raises awkward issues of a different order. Of this, some- 
thing has been said already. 


Besides imposing penalties, the Commission could, 
before the 1959 Act, deregister an industrial union for 
strike activity. This sanction—for such it was— was 
applied from time to time but generally only where the 
union had engaged in a long course of direct action. The 
scope for deregistration has now been modified by the 1959 
Act. An industrial union may still be deregistered for 
participating itself in an illegal strike (or lockout) but not 
for “instigation to or aiding any other union or any of its 
members in a lockout or strike for which such other union 
or any of its members are liable to a penalty under the 
(Industrial Arbitration) Act’’.%*) 


The 1959 Act affected only indirectly the position of 
lockouts. A lockout, it will be recalled, is not illegal if the 
employees concerned are engaged in an illegal strike. By 
narrowing the scope of an illegal strike the scope of an 
illegal lockout has been correspondingly widened. 


The pre-1959 strike provisions punished not only 
unions but also individuals for strike activity. In par- 
ticular, s. 103 provided a [maximum] penalty of £50 or 
six months’ imprisonment for aiding or instigating an 
illegal strike or for obstructing secret ballots, taken in 
connexion with such a strike,"'**] while s. 105 punished, in 
similar fashion, picketing in the course of such a strike. 
Both these provisions have been deleted from the Act, the 
Government explaining that they were little used™**! and 
that, in any case, it was inequitable that the individual 





[133] See s. 3(c)(e) (1959 Act) amending s. 8 and deleting s. 10 
of the Principal Act. A union may be deregistered even though 
protected from penalties under s. 99A. See Printing Industry 
Case, note [130] supra. 

[134] See p. 196 infra. 


[135] Parliamentary Debates, 2365 (Mr. Maloney). 
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should bear the penalty and not the general body of mem- 
bers as represented by the union. This explanation is not 
without its difficulties, but, as between punishing the union 
and punishing the individual, it is, in the interests of 
industrial peace, probably the better alternative. 


Finally, the 1959 Act removed certain miscellaneous 
sections connected with strikes. Section 102 had empowered 
the taking of a secret ballot among union members when a 
strike was contemplated. As in the Commonwealth juris- 
diction, this provision had been little used and then with 
indifferent success. Section 104 had penalized newspapers 
for instigating illegal strikes, but, as some Members of the 
House pointed out, it could only operate against the union 
or Labour newspapers, because the daily press was not 
likely to commit this type of offence. Section 106 had 
punished unions and individuals for declaring commodities 
“black” — it was, in practice, a dead letter which was 
perhaps sufficient reason for its demise. 


The changes in the strike provisions obviously reflect 
the self-interest of the Labour Movement, particularly the 
trade unions. Be this as it may, the changes are, in this 
writer’s opinion, generally desirable. Penal sanctions are 
not the answer to strike action, though there may be 
cases where they prove most effective. Whatever the law 
may provide, unions will not forgo their so-called “right” 
to strike — this, indeed, was recognized by the present 
Government when the Bill was before the House." It 
has, in effect, also been recognized by the Commission, 
which has penalized only a small proportion of the illegal 
strikes which have occurred."*7] The incidence and duration 
of strikes is controlled by many factors other than penal 
sanctions, not least of which, nowadays, is the hire pur- 
chase commitments of the employee. The allowance of 
strikes after a 14 day “cooling off” and negotiation period 
seems a worthwhile experiment. Whether unions will 
observe this time limit remains to be seen, but past experi- 
ence suggests that, in a number of cases, they may not. 
Less satisfactory, in this writer’s opinion, is the distinction 
between strikes by Government employees and by employees 
in private industry, a matter already referred to. Another 
factor in the application of the new strike provisions is 
the attitude of the Commission. To date, the two cases 
which have dealt with this matter,"**! suggest that it is 
construing the new provisions rather strictly, which would 
not seem to be in accordance with the spirit of the Act. But, 
as yet, it is too early to be dogmatic on this point. 





[136] Parliamentary Debates at 2118-9 (Mr. Landa). 
[137] Parliamentary Debates at 2361 (Mr. Maloney). 
[138] See note [130] supra. 
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Some concluding remarks 


The 1959 amendments represent one of the more 
important milestones in the history of industrial arbitration 
in New South Wales. The Amending Act is, to say the 
least, a mixed bag, containing as it does changes to every 
vital part of the Principal Act."**! Some provisions repre- 
sent an essentially non-partisan approach to industrial 
problems, as witness the changes in the constitution, and 
procedures of the tribunals. Others, such as political levies, 
absolute preference, and strike liability, reflect the 
naturally partisan interest of the unions. This does not 
mean that they should be condemned; indeed they may 
prove very worthwhile reforms. The new Act also raises 
problems of interpretation which will have to be dealt with 
in the near future, notably the meaning of “just and 
reasonable rates” and “absolute preference”. But this is 
a continuing problem and is one of the costs of a statutory 
system of industrial arbitration. 


CASE NOTE 


Occupier’s Liability 
Negligence—special relationship between occupier and his 
invitee created by undertaking to conduct and guide the 
invitee around the premises—general duty of care arising 
from such relationship—exclusion of the ordinary occupier 
rules as to liability —The plaintiff was a member of a party 
of tradesmen taken on a conducted tour of the defendant’s 
premises, by a guide who was an employee of the defendant, 
at the defendant’s invitation. Whilst crossing the floor of 
a place called the chipper house, where pine logs were 
converted by machines into chips, the plaintiff slipped, 
either because of the wet floor being slippery, or through 
loose chips on the floor causing him to skid, and broke his 
leg. At the time he was following the route taken by the 
guide and those of the party who were in front of him. 


The Court of Appeal (NORTH and CLEARY, JJ., GRESSON. 
P., dissenting) held by majority judgment that a general 
duty of care arose where the occupier himself undertook 





[139] Despite the size of this survey, it has not been possible to deal 
with every change; see, e.g., s. 5(1)(j) (1959 Act) inserting 
new s. 31; s. 7 (1959 Act) amending s. 77E (Principal Act) 
and s. 9 (1959 Act) amending ss. 92, 93 (Principal Act). 
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to conduct and guide others through his premises instead 
of merely licensing or inviting them to use the premises 
whether for some common business purposes or for their 
own purposes. An undertaking to conduct and guide con- 
stituted a relationship different from and closer than that 
which existed between an occupier as such and his invitees 
or licensees. It was the occupier who determined the route 
to be followed and not the visitor and there arose on the 
part of the occupier a duty of vigilance upon which the 
visitor was entitled to rely. The majority judges declared 
that the exclusion of the ordinary occupier rules as to 
liability could not in principle be wholly confined to cases 
where the occupier was engaged in current activities which 
he knew or ought to have known might result in harm to 
others if not performed with due care. The exclusion also 
applied in other cases where the circumstances showed 
that the occupier had assumed a special relationship 
towards his visitors from which a general duty of care 
might fairly arise, e.g., the special relationship in which a 
school stands towards its scholars, as was recognized in 
Rich v. London County Council, [1953] 2 All E.R. 376. 


In support of their view the majority judges also 
referred to cases dealing with the gratuitous carriage of 
passengers in vehicles, such as Harris v. Perry & Co., 
[1903] 2 K.B. 219, and Lewys v. Burnett, [1945] 2 All 
E.R. 555, where it had been held that the measure of duty 
towards a licensee, where the licensor accepted the duty 
of carrying him, was different from and higher than 
where the licensee was merely permitted to pass through 
the licensor’s premises and required the exercise of 
reasonable care on the part of the licensor having regard 
to all the circumstances of the case. They went on to say 
that the ordinary duty of care which arose where a licensee 
or invitee was being transported by an occupier must 
equally arise where he was being conducted on a guided 
tour along a selected route and the duty to warn of dangers 
likely to be encountered in the course of the journey of 
which the occupier knows or ought to know existed in the 
latter type of case as well as in the former. They approved 
the distinction made by Sir John Salmond in the earlier 
editions of his work on Torts between the measure of duty 
owed to a bare licensee and that owed to a licensee for 
whom some service has been undertaken, in the latter case 
there being a duty to exercise reasonable care in the 
performance of the service which duty extended to 
ascertaining the safe condition of the premises on which 
the contract was to be performed. Thompson v. Banks- 
town Corporation (1952), 87 C.L.R. 619 referred to; 
Heard v. New Zealand Forest Products Limited, [1960] 
N.Z.L.R. 329. 
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PRIVILEGE AGAINST DISCLOSURE OF ADMISSIONS 
MADE DURING NEGOTIATIONS TO SETTLE 
LITIGATION 


by 


R. W. GEE, B.A., LL.B. 
Barrister-at-Law, New South Wales 


Generally 


“, . . Communications made . . . with a view to an 
amicable arrangement ought to be held very sacred; for 
if the parties were to be afterwards prejudiced by their 
efforts to compromise, it would be impossible to attempt 
an amicable arrangement of differences”: Hoghton v. 
Hoghton."! 


To make it clear on what occasions parties are com- 
municating with each other for the above purposes, it has 
for some centuries been recognized that the words “with- 
out prejudice” may be used. The words mean, in relation 
to letters, “without prejudice to the position of the writer 
if the terms he proposes are not accepted”: Walker v. 
Wilsher.@1 These words may in the appropriate case cover 
not only admissions by letter, but also by word or conduct. 


Scope of the rule 


The mere use of the words “without prejudice” will 
not exclude from consideration admissions made in the 
above-mentioned ways. The following is offered as a 
summary of the conditions required to bring the privilege 
into operation :— 


1. There must be a dispute existing between one or 
more persons and another or others. 


2. The admissions made by the parties or their agents 
must be made in the course of negotiations to settle the 
dispute. 


In an action between A. as plaintiff and B. and C. as 
co-defendants, negotiations for settlement commenced. In 
the course of these negotiations, a “without prejudice” 
interview was held between A.’s solicitor and B. and C. 
At that interview an admission was made by C. which was 
not material to the issues raised in the action A. v. B. and 
C. B. brought an action against C., and tendered evidence 
of the admission. It was clearly relevant to the issues 
raised between B. and C. Upon objection being taken to 
its admissibility because it was made at a “without pre- 
judice” interview, it was held that the purpose of the 








[1] (1852), 15 Beav. 278 at 321; 51 E.R. 545 at 561-562. 
[2] (1889), 23 Q.B.D. 335 at p. 337. 
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interview only related to the settlement of issues raised 
in the action A. v. B. and C. The evidence was therefore 
admitted: Barden v. Barden.™! (See also, Nicholson v. 
Southern Star Fire Insurance Company Ltd."*1) 


3. The making of the admissions must be reasonably 
incidental to the negotiations. 


In Field v. Commissioner for Railways for N.S.W.,™) 
Field sued the Commissioner for Railways for damages, 
alleging that he was alighting from a train when he was 
thrown on to the station and suffered injuries. In the 
course of negotiations for settlement conducted by corre- 
spondence headed “without prejudice”, he attended for 
medical examination at the rooms of a medical specialist 
appointed by the defendant. At this examination he gave 
a history of his injury, in the course of which he stated 
that he stepped out of a moving train (as it had overrun 
the platform at which he desired to alight) and thereby 
sustained injury. The plaintiff denied in cross-examination 
that he had given this version of the accident to the 
specialist, but when the specialist was asked in chief to 
narrate the history he had obtained from Field, objection 
was taken by the plaintiff’s counsel on the basis that the 
interview was privileged as being “without prejudice”. 
The High Court held that the trial judge had rightly over- 
ruled the objection, on the basis that it was outside the 
scope of the plaintiff’s visit to the specialist for the plaintiff 
to communicate to the specialist the manner in which the 
accident happened. This decision suggests the desirability 
of always having the other party’s specialist present at 
such examinations. 


4. If correspondence between the parties is headed 
“without prejudice’, then any subsequent letters, even if 
not so marked, will be covered by the privilege if it is 
clear from the surrounding circumstances that they were 
made in the course of the same series of negotiations: 
Field’s Case, supra. Thus, letters marked by “without 
prejudice” are not admissible on the question of costs: 
Walker v. Wilsher.' 


5. This may extend to communications made prior 
to the use of the words “without prejudice”, provided it 
is clear from the whole of the circumstances that that was 
the intention of the parties: Oliver v. Nautilus Steam 
Shipping Co. In that case a workman who had been 





(3] (1921), 21 S.R. (N.S.W.) 588. 

[4] (1927), 28 S.R. (N.S.W.) 124 at pp. 131-2. 

[5] (1957), 99 C.L.R. 285; [1958] A.L.R. 1055 (n). 
[6] (1889), 23 Q.B.D. 335 at p. 337. 

{7] [1903] 2 K.B. 639. 
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injured gave notice of that injury to his employer but 
without formally claiming compensation. English legis- 
lation at the time provided that he must elect either to 
receive compensation from his employer or bring an action 
for damages against the person legally liable for his injury. 


He brought an action for damages against the person 
legally liable, and the evidence showed that while in 
hospital and during the first week after the accident he 
received his first payment of compensation, signing a 
receipt stating that the payment was “on account of 
compensation . . . to fall due under the Workers’ Compen- 
sation Acts’. Later payments were received by him only 
on the basis that they were without prejudice to his right 
to elect to bring an action for damages. It was held that 
this fact, together with his health during the first weeks, 
justified the court in extending the privilege to the first 
payment of compensation, so as to entitle him to maintain 
the action. 


6. The privilege ceases as soon as a settlement is 
arrived at: Knapp v. Metropolitan Permanent Building 
Association,! Wallace v. Small.! This occurs in the case 
of letters when (a) the offer contained in one letter is 
accepted by another letter; (b) a letter is written subject 
to a condition which is subsequently fulfilled. 


7. The privilege cannot be used by one party to take 
away rights which the law gives to the other party. 


In Re Daintrey, Ex parte Holt,“°! a debtor wrote to 
the petitioning creditor and offered “without prejudice” 
to compound for the debt due by him, saying also that he 
was unable to pay his debts and he would suspend pay- 
ment if the composition was refused. It was held that 
this letter was admissible as, if it was not, the creditor 
would be prejudiced, for the letter constituted an act of 
bankruptcy upon which the creditor would be entitled 
to rely. 


Suppose, for example, that A. wishes to commence 
proceedings against B., and after negotiations between 
their solicitors conducted by correspondence headed “with- 
out prejudice’, A.’s solicitor writes to B.’s_ solicitors 
asking for B.’s address, so that a summons can be served 
on him. The defendant’s solicitors reply by letter headed 
“without prejudice”, stating that the defendant is in poor 
financial circumstances and can make no higher offer than 
that previously made and rejected. Their letter concludes 
by saying that they have instructions not to reveal B.’s 
whereabouts. 

[8] (1888), 9 L.R. (N.S.W.) 468. 


[9] (1830), M. & M. 446; 173 E.R. 1219. 
[10] [1893] 2 Q.B. 116. 
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A. applies for substituted service of the summons. It 
is submitted that this letter would be admissible in support 
of such an application even though marked “without 
prejudice” because (a) it does not contain a genuine offer 
of settlement; (b) it is an attempt by B.’s solicitors to 
prevent A. taking an essential procedural step and thereby 
prejudicing him. 

In Haynes v. Hirst,“"] LONG-INNES, J. (obiter) gave 
other examples of this aspect of the privilege. He pointed 
out that a person, having a right in tort or contract in 
respect of a claim arising from one transaction, cannot 
preserve his right to sue in tort after suing in contract, 
by including in his declaration an averment that he sued in 
assumpsit “without prejudice” to his right to sue in tort. 
A person could not protect himself against an action for 
breach of promise of marriage by saying that he made 
the offer “without prejudice”. 

Further, in the case before him he held that a pur- 
chaser, having an option to repudiate a contract because 
of a defect in title or of keeping it alive for the benefit of 
himself and another party, cannot, while electing to treat 
it as subsisting and requiring the vendor to remove the 
objection and to alter his position to his detriment by 
attempting to do so, avoid the consequences flowing from 
the exercise of his election by saying that it is without 
prejudice to his right to repudiate. His Honour considered 
that the position might have been otherwise if the pur- 
chaser had rescinded the contract and had then opened 
negotiations, subject to and without prejudice to that 
rescission, for the removal of the defect in title. 

His Honour summed up this aspect of the privilege 
in these words: “In plain language, a man can only elect 
once and when once he has elected he is bound by his 
election and cannot avail himself of his former option, 
merely because he claimed in the first instance to exercise 
his election without prejudice.”™*) 

Apart from these decisions, the matter would appear 
to be at large, each case being dealt with as it arises. 


8. Objective facts which may be ascertained during 
the course of negotiations are outside the scope of the rule 
and may be proved by direct evidence: Field’s Case."*] As 
was said by the High Court: “This form of privilege... 
is concerned with the negotiations or what is said in the 
course of them as evidence by way of admission.” Thus, 
if some person had seen Field step off the train while it 
was moving, his evidence could have been tendered without 
objection in the defendant’s case. 


[11] (1927), 27 S.R. (N.S.W.) 480. 
[12] (1927), 27 S.R. (N.S.W.) 480, at p. 489. 
[13] (1957), 99 C.L.R. 285 at p. 291; [1958] A.L.R. 1055 (n). 
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9. The allowance by the courts of this privilege pro- 
ceeds on the basis that all parties are bona fide and that 
the privilege is not being used as a cloak to mislead the 
court: Gorman v. Matthews,"*! McFadden v. Snow. 


10. Whether the conditions under which the privilege 
exists are present in any particular case is a matter for 
the court and the question is raised by objection to the 
admissibility of the evidence tendered. For the purpose 
of deciding the objection the judge may take evidence on 
the voir dire: Field’s Case." 


The privilege has a particular application to negotia- 
tions to settle matrimonial disputes. This aspect of the 
rule has already been dealt with in an article in this 
Journal™7)—see also, McTaggart v. McTaggart.™*! 


Since that article was written, two extensions of the 
rule may be noted: 


(a) The rule applies to interviews to avoid imminent 
litigation at which the respective counsel and solicitors 
are present, provided that it can be inferred that there is 
a tacit understanding between the parties that the meeting 
is “without prejudice”: Pool v. Pool;"®! (b) the rule applies 
not only when one of the parties has sought out a con- 
ciliator, but also when a conciliator has approached and 
been accepted by one of the parties: Henley v. Henley.°! 


[14] (1897), 13 W.N. (N.S.W.) 224. 

[15] (1951), 69 W.N. (N.S.W.) 8, at p. 10. 
[16] (1957), 99 C.L.R. 285, at p. 292; [1958] A.L.R. 1055 (n). 
[17] (1951), 4 A.C. & SJ. 24. 

[18] [1949] P. 94; [1948] 2 All E.R. 754. 

[19] [1951] P. 470; [1951] 2 All E.R. 563. 

[20] [1955] P. 202; [1955] 1 All E.R. 590. 
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WEST AUSTRALIAN NOTES 
LEGAL CONVENTION AT BUNBURY 
by 


J. P. GUILFOYLE 
Solicitor of the Supreme Court of Western Australia 


The Law Society of Western Australia held its second 
Legal Convention in Bunbury on Saturday, 16 July, 1960. 


The proceedings were opened by the President of the 
Law Society, Mr. H. V. Reilly, and the opening address was 
given by the Senior Puisne Judge of the Supreme Court of 
Western Australia, Mr. Justice Jackson. The Mayor of 
Bunbury made a speech of welcome. 


Other Supreme Court judges who attended the Con- 
vention were Mr. Justice Virtue and Mr. Justice Hale. 


In the morning session Mr. D. E. Allan, Senior 
Lecturer in Law at the University of Western Australia, 
delivered an excellent paper on the reform of the law of 
trusts, with particular reference to comparative legislation 
and to proposals for reform in other jurisdictions. 


In the afternoon session the Commonwealth Attorney 
General, the Hon. Sir Garfield Barwick, addressed the 
Convention on the functions of the legal profession in 
preserving the rule of law by ensuring that legislation is 
expressed with certainty, and that it is capable of achieving 
its purpose, and that executive powers are not exceeded or 
used for purposes for which they were not intended. 


He emphasized that the strength of the law lies in its 
acceptability to the ordinary man, and that one way of 
achieving this acceptability and maintaining the rule of law 
was a good relationship between the Bench and Bar, both 
in and out of court. In court, a good relationship between 
the judges and the practising lawyers tended towards the 
speedy trial of cases, and preserved the layman’s respect 
for the law, and outside the courts kept the judges in touch 
with current views regarding the law. 


Sir Garfield expressed the view that a lawyer’s 
training well fitted him for service to the community and 
his duty was larger than the mere practice of the law. 


He expressed the hope that Australian lawyers will be 
well represented in the work being done by the Inter- 
national Commission of Jurists to see that freedoms which 
existed on paper also existed in fact. 


The Convention was concluded by a dinner at which 
the toast of “The Profession” was proposed in a witty 
speech by Mr. T. S. Louch, Q.C. 
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TESTAMENTARY DELEGATION 
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OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 


SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
j Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
/ without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
Five Characteristics which make it an Ideal Beneficiary :— 
Its purpose is definite and unchanging. 

Its record is amazing. 
Its scope is far-reaching. 
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Its activities can never be superfluous — MAN 
WILL ALWAYS NEED THE BIBLE. 


5. Its significance is Eternal. 





Correspondence and enquiries from: 


THE VENERABLE ARCHDEACON H. M. ARROWSMITH, M.B.E. 
i COMMONWEALTH SECRETARY, 
| 95 BATHURST STREET, 
| SYDNEY 


{ 
4 

Telephone MA 4988 

1 or to the State Secretaries at the following addresses:— 


361 George Street, Brisbane 

95 Bathurst Street, Sydney 

241-3 Flinders Lane, Melbourne 

44 Brisbane Street, Launceston 

73 Grenfell Street, Adelaide 

167 St. Georges Terrace, Perth 
Garema Place, Civic Centre, Canberra. 
Mary Street, Port Moresby 
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